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CALIFORNIA WORKERS' COMPENSATION: 
UNDERSTANDING AOE AND COE REQUIREMENTS 
Every California workers' compensation claim depends on two questions: Did your injury arise out of 
employment (AOE)? Did your injury happen during the course of employment (COE)? This report explains 
what these legal terms mean, how to prove your claim, what defenses your employer may raise, and exactly 
what steps to take after a workplace injury. Your immigration status does not affect your right to file a claim or 
receive benefits under California law. 

--- 

Part 1: What AOE and COE Mean 

Overview 

To receive workers' compensation benefits in California, you must show that your injury meets two separate 
requirements. These requirements are called AOE and COE. They work together but test different things 
about your injury. 

Arising Out of Employment (AOE) 

Arising out of employment (AOE) means there is a causal connection—a cause-and-effect link—between your 
job and your injury. Your job must have exposed you to a risk of harm that caused or contributed to your 
injury. AOE is a medical question, meaning a doctor provides the evidence about whether your work caused 
your condition. 

The California Supreme Court established in South Coast Framing, Inc. v. Workers' Comp. Appeals Bd. 
(Clark), 61 Cal. 4th 291 (2015) (https://scocal.stanford.edu/opinion/south-coast-framing-v-wcab-34408) that 
your employment only needs to be one contributing cause of your injury. Your job does not need to be the 
only cause or even the main cause. If your work contributed to the injury at all—and without that contribution 
the injury would not have happened—AOE is satisfied. 

For example, a construction worker who suffers a crushed hand from a forklift accident has clear AOE 
because construction work exposes workers to heavy machinery risks. A desk worker who suffers a heart 
attack may also have AOE if work stress aggravated a pre-existing heart condition. 

Course of Employment (COE) 

Course of employment (COE) means your injury happened while you were doing your job, at a place 
connected to your job, during a time connected to your work. COE is a legal question, meaning a Workers' 
Compensation Judge (WCJ)—the judge who decides workers' compensation cases—determines whether it is 
met. 

To show COE, three conditions must be true: 

● Time: You were injured during work hours or while doing work-related activities 

● Place: You were injured at a location connected to your work or on your employer's property 

● Activity: You were doing something for or on behalf of your employer 

An employee injured while typing at a desk during work hours clearly meets all three COE elements. An 
employee injured in the company parking lot before clocking in may also meet COE if the employer controls 
that parking area, as recognized in recent case law including the Jones v. Regents of the University of 
California (2023) decision expanding what counts as employer premises—the physical property your 
employer owns or controls. 

How AOE and COE Work Together 

You must prove both AOE and COE to receive benefits. A doctor provides evidence on AOE (did the work 
cause the injury?), while the judge decides COE (were you working when the injury happened?). Under Cal. 
Lab. Code § 3600 (https://www.law.cornell.edu/citations/california/cal-lab-code/sec-3600), your employer must 
provide benefits for injuries "arising out of and in the course of employment" without requiring you to prove 
your employer was at fault. 



--- 

Part 2: Key Laws That Protect You 

Overview 

Several California laws create the framework for your workers' compensation rights. Understanding these 
laws helps you know your deadlines, your burden of proof, and the protections available to you. 

Your Burden of Proof 

Burden of proof means the level of evidence you must provide to win your claim. Under Cal. Lab. Code § 
3202.5 (https://law.justia.com/codes/california/code-lab/), you must prove your claim by a preponderance of 
the evidence. This means your evidence must show it is "more likely than not" that your injury arose from your 
job. You do not need to prove your case beyond a reasonable doubt (the standard in criminal cases). You 
only need the greater weight of evidence on your side. 

The California Supreme Court confirmed in McAllister v. Workers' Comp. Appeals Bd., 69 Cal. 2d 408 (1968) 
(https://law.justia.com/cases/california/supreme-court/2d/69/408.html) that proof of work-related causation 
needs to be "reasonably probable, although not certain." You do not need scientific certainty. 

The 90-Day Presumption Rule 

One of your strongest protections comes from Cal. Lab. Code § 5402(b) 
(https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-2/section-5402/). If your employer's 
insurance company does not deny your claim within 90 days after you file your claim form, your injury is 
presumed compensable—meaning it is automatically assumed to be work-related. The insurance company 
can only overcome this presumption with evidence discovered after the 90-day deadline passed. 

This rule creates a powerful advantage for you. If the insurance company delays too long, the burden shifts to 
the employer to prove your injury is not work-related, rather than you having to prove that it is. 

Reporting Deadlines 

Under Cal. Lab. Code § 5400 (https://www.law.cornell.edu/citations/california/cal-lab-code/sec-5400), you 
must give your employer written notice of your injury within 30 days. For sudden injuries, the 30 days starts on 
the date of injury. For cumulative trauma injuries—injuries that develop gradually from repeated strain over 
time—the deadline starts when you knew or should have known your condition was caused by work, as 
defined in Cal. Lab. Code § 5412 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-
2/section-5412/). 

Important: Failing to report within 30 days can result in losing your benefits. Report your injury in 
writing (email provides a timestamped record) as soon as possible. 

Employer Response Requirements 

After your employer learns of your injury, the employer must give you a DWC-1 claim form within one working 
day. Within one working day of you filing that form, your employer must authorize up to $10,000 in medical 
treatment, even before deciding whether to accept your claim. The insurance company then has 14 days to 
accept, delay, or deny the claim, and a maximum of 90 days to make a final decision under Cal. Code Regs. 
tit. 8, § 9812 (https://www.dir.ca.gov/t8/9812.html). 

--- 

Part 3: The Commuting Rule and Its Exceptions 

Overview 

One of the most common reasons employers deny workers' compensation claims is the going and coming 
rule. This rule says injuries during your normal commute to or from work are generally not covered. However, 
California courts have created several important exceptions. 

The General Rule 

The going and coming rule means that when you travel to and from work on your regular commute, you face 
the same risks as anyone else on the road. Because the commute is not part of your work duties, injuries 



during commuting are generally not compensable (https://www.geklaw.com/workers-compensation/going-and-
coming-rule.htm). This rule dates back over a century in California law. 

Exceptions That Make Commute Injuries Compensable 

You may still have a valid claim for a commute injury if any of these exceptions apply: 

● Special mission: Your employer asked you to run an errand or perform a task on the way to or from 
work. For example, if your employer asked you to pick up office supplies on your way home, an injury 
during that errand is likely compensable. 

● Multiple job sites: Your job requires you to travel between different work locations during the day. Injuries 
while traveling between job sites are compensable because the travel is part of your work. 

● On-call duties: You carry an employer-provided device (phone, radio) and must respond to work calls 
while commuting. 

● Employer-provided transportation: Your employer provides transportation or requires you to use your 
own vehicle for work-related commuting. 

● Employer-controlled parking or premises: You were injured in a parking lot or area your employer owns 
or controls, even if you had not yet clocked in. The Jones v. Regents of the University of California 
(2023) decision expanded what counts as employer premises. 

● Mileage reimbursement: Your employer reimburses your mileage or provides a gas card, making the 
commute a work-related expense. 

Recent Narrowing of Exceptions 

A 2022 California Court of Appeal decision in Hernandez v. State Compensation Insurance Fund 
(https://www.sullivanattorneys.com/blog/3rd-court-appeal-special-risk-dual-purpose-exceptions) narrowed the 
"special risk" exception. The court held that an employee's personal characteristics (such as not having a 
driver's license) do not create a special risk tied to employment. For the exception to apply, there must be a 
direct relationship between the risk, the employer's premises, and conditions the employer controls. 

Important: If you were injured while commuting, carefully consider whether any exception applies 
before assuming your claim will be denied. Discuss the specific facts of your commute with a 
workers' compensation attorney. 

--- 

Part 4: Other Exceptions and Limitations to Coverage 

Overview 

Beyond the commuting rule, several other situations can affect whether your injury qualifies for workers' 
compensation. Some expand coverage, while others limit it. 

The Bunkhouse Rule 

The bunkhouse rule provides that if your job requires you to live on your employer's property—such as 
agricultural workers in employer-provided housing or live-in domestic workers—your residence is considered 
part of the employer's premises. Injuries at your employer-provided housing may be compensable even 
outside of working hours because the housing is a condition of your employment. 

Voluntary Recreational Activities 

Injuries from voluntary, off-duty recreational activities (such as a company picnic or sports event) are generally 
not compensable (https://smithcomplaw.com/when-are-off-duty-recreational-activities-covered-by-workers-
compensation/). However, if your employer encouraged or expected all employees to attend the event, and 
you reasonably believed attendance was required, your injury may be covered. The key question is whether 
you had a genuine choice about participating. 

Intentional Self-Injury 

Injuries you intentionally cause to yourself are not compensable. However, the standard is strict: you must 
have deliberately intended to injure yourself, not merely performed an act that happened to cause injury. For 
example, if you hit a wall in anger and broke your hand, the claim may still be compensable if you intended to 
hit the wall but did not intend to break your hand. 

Felony Commission 



If you were injured while committing a felony—a serious crime—you are not eligible for benefits. However, this 
defense requires that you actually be convicted of the felony. Without a conviction, the employer cannot use 
this defense. 

Horseplay 

Horseplay means fooling around, pranks, or playful misconduct that substantially departs from your work 
duties. If you were injured during horseplay that was a major departure from your job, the injury may not be 
compensable (https://www.rjylaw.com/when-horsing-around-gets-serious-the-horseplay-defense-in-california-
workers-compensation/). However, if the departure from your duties was brief or minor, or if your employer 
knew about and tolerated the horseplay, your claim may still be valid. The burden is on the employer to prove 
horseplay caused the injury. 

--- 

Part 5: Cumulative Trauma and Repetitive Injuries 

Overview 

Not all workplace injuries come from a single accident. Cumulative trauma injuries develop gradually from 
repeated physical stress over weeks, months, or years. California law specifically recognizes these injuries as 
compensable under Cal. Lab. Code § 3208.1 (https://law.justia.com/codes/california/code-lab/division-4/part-
1/chapter-2/section-3208-1/). 

Common Cumulative Trauma Injuries 

Common cumulative trauma injuries include: 

● Carpal tunnel syndrome from repetitive typing or hand motions 

● Tendonitis from repetitive arm or wrist movements 

● Rotator cuff tears from repeated overhead reaching 

● Chronic back pain from repeated lifting or bending 

● Occupational hearing loss from prolonged noise exposure 

● Respiratory conditions from prolonged chemical exposure 

Causation Standard 

For cumulative trauma, you must show that your work activities were a substantial contributing cause of your 
condition. "Substantial" means more than minimal or trivial—your work must be a meaningful factor. However, 
your work does not need to be the sole or primary cause. If you have a pre-existing condition that your work 
activities made worse, your claim covers the work-related worsening (https://www.pi.law/blog/california-
workers-compensation-for-repetitive-stress-and-cumulative-trauma-injuries/). 

Medical Evidence Is Critical 

Strong medical documentation makes or breaks cumulative trauma claims. Your treating physician should: 

1. Obtain a detailed description of your job duties, including repetitive motions, force used, posture, and 
how many hours per day you perform these tasks 

2. Document the timing between when you started these work activities and when symptoms began 

3. Explain why non-work causes (age, hobbies, genetics) are less likely responsible 

4. State clearly that it is "more likely than not" that your work caused or substantially contributed to your 
condition 

Statute of Limitations 

A statute of limitations is the legal deadline for filing a claim. For cumulative trauma, the deadline starts when 
two things are both true: (1) you first suffered disability, and (2) you knew or should have known your disability 
was caused by work. Under Cal. Lab. Code § 5412 (https://www.rjylaw.com/wait-when-did-this-injury-actually-
begin-a-fresh-look-at-labor-code-section-5412/), even a doctor's offhand note that your symptoms are "likely 
job-related" can start the clock. 

Common Employer Defenses to Cumulative Trauma 



Insurance companies frequently deny cumulative trauma claims by arguing your condition is age-related, 
caused by genetics or lifestyle factors, or caused by off-duty activities. You can overcome these defenses if 
medical evidence establishes that your work materially contributed to the condition, even alongside non-work 
factors, consistent with the contributing cause standard in South Coast Framing, Inc. v. Workers' Comp. 
Appeals Bd. (Clark), 61 Cal. 4th 291 (2015) (https://scocal.stanford.edu/opinion/south-coast-framing-v-wcab-
34408). 

--- 

Part 6: Psychiatric (Mental Health) Injuries 

Overview 

California workers' compensation covers mental health injuries, but the requirements are stricter than for 
physical injuries. These rules are found in Cal. Lab. Code § 3208.3 (https://employeesfirstlaborlaw.com/labor-
code-%C2%A73208-3-psychiatric-injuries-in-workers-compensation/). 

The Predominant Cause Standard 

For most psychiatric injuries caused by work stress, you must prove that actual events at your job were the 
predominant cause—meaning at least 51%—of your mental health condition when compared to all other 
causes combined. This is a higher standard than the "contributing cause" test for physical injuries. You must 
show that work stress, not personal life events, was the main reason for your condition. 

Violent Event Exception 

If your psychiatric injury resulted from being a victim of a violent act at work or from directly witnessing a 
significant violent event, the standard drops to substantial cause—approximately 35-40% of the causation. 
This lower threshold recognizes how traumatic workplace violence can be. 

Conditions That May Be Compensable 

Compensable psychiatric injuries include: 

● PTSD (Post-Traumatic Stress Disorder) from workplace violence or traumatic events 

● Anxiety disorders from ongoing workplace harassment 

● Depression from documented, extraordinary workplace stress 

● Adjustment disorders when work is the predominant cause 

Special Defenses for Psychiatric Claims 

Employers have three specific defenses against psychiatric injury claims: 

● Post-termination defense: If you file a psychiatric injury claim after being fired or laid off, the claim is 
generally not compensable unless your employer knew about the injury before termination, or pre-
termination medical records document the condition. 

● Good faith personnel action defense: If more than 35% of your psychiatric injury resulted from a lawful, 
good faith action by your employer—such as a performance review, discipline for rule violations, or 
denial of a promotion—the claim may not be compensable. 

● Six-month employment rule: You must have worked for your employer for at least six months before 
claiming cumulative mental stress injuries. This rule does not apply to psychiatric injuries from sudden 
violent events. 

Important: If you believe you have a work-related psychiatric injury, seek medical documentation 
before any potential termination. Pre-termination medical records are critical to preserving your 
claim. 

--- 

Part 7: Employer Defenses You Should Know About 

Overview 

Even when an injury clearly happened at work, employers may raise affirmative defenses—legal arguments 
that shift focus away from the injury itself and onto your conduct or other circumstances. Under Cal. Lab. 



Code § 5705 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-3/section-5705/), the 
employer bears the burden of proving these defenses. 

Intoxication Defense 

Under Cal. Lab. Code § 3600(a)(4) (https://www.nationaldrugscreening.com/wp-
content/uploads/2020/07/intoxication-defense-report-ca-75.pdf), your injury is not compensable if it was 
caused by your intoxication from alcohol or illegal drugs. However, the employer must prove two things: 

1. You were intoxicated at the time of injury 

2. Your intoxication actually caused the injury 

Simply being intoxicated is not enough. If the accident would have happened regardless of whether you were 
intoxicated—for example, a falling object would have struck you either way—the defense fails. Additionally, if 
your employer provided or encouraged the alcohol (such as at a company event), the employer cannot use 
this defense (https://www.rjylaw.com/california-workers-compensation-affirmative-defense-employee-
intoxication/). 

Independent Contractor Defense 

Your employer may argue you are not an employee but an independent contractor—a self-employed person 
who provides services under a contract—and therefore not covered by workers' compensation. Under 
California's ABC test, established in Dynamex Operations W., Inc. v. Superior Court, 4 Cal. 5th 903 (2018), 
and codified by AB 5 (https://www.labor.ca.gov/employmentstatus/abctest/), you are presumed to be an 
employee unless the employer proves all three of these conditions: 

● You are free from the employer's control over how you do the work 

● The work you perform is outside the employer's usual business 

● You are customarily engaged in an independently established business of the same nature 

If the employer fails on even one condition, you are an employee with full workers' compensation rights. 

Willful Misconduct Defense 

Under Cal. Lab. Code § 5705(c) (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-
3/section-5705/), an employer can argue your injury resulted from your own willful misconduct—meaning you 
intentionally did something dangerous, knowing it was likely to cause injury. This defense is rarely successful 
because mere carelessness, even serious carelessness, does not count as willful misconduct. The employer 
must prove you deliberately chose a dangerous action with knowledge of the likely harm. 

Apportionment to Pre-Existing Conditions 

Under Cal. Lab. Code § 4663 (https://law.justia.com/codes/california/code-lab/division-4/part-2/chapter-
1/article-3/section-4663/), employers can argue that some of your disability comes from a pre-existing 
condition—a health problem you had before the work injury—rather than from the work injury itself. A doctor 
must determine what percentage of your disability is from work versus other causes. While this defense may 
reduce your benefits, it cannot eliminate them entirely if work was a contributing cause. 

--- 

Part 8: How to File Your Claim Step by Step 

Overview 

Filing a workers' compensation claim in California follows a specific timeline. Meeting each deadline protects 
your rights and strengthens your claim. 

Step-by-Step Process 
1. Report your injury in writing within 30 days of the injury or discovery that your condition is work-
related. Describe when, where, and how the injury happened. Include affected body parts and 
symptoms. Send this by email for a timestamped record. This is required by Cal. Lab. Code § 5400 
(https://www.law.cornell.edu/citations/california/cal-lab-code/sec-5400). 

2. Request and complete the DWC-1 claim form. Your employer must provide this form within one 
working day of learning about your injury. If they do not, download it from the DWC website 
(https://www.dir.ca.gov/dwc/dwcform1.pdf). Complete the employee section, sign it, date it, and keep a 
copy. 



3. Get medical treatment immediately. Within one working day of you filing the DWC-1 form, your 
employer must authorize up to $10,000 in medical care under Cal. Code Regs. tit. 8, § 9767.6 
(https://www.dir.ca.gov/t8/9767_6.html), even before deciding whether to accept your claim. You may 
choose a doctor within your employer's Medical Provider Network (MPN)—a group of approved doctors 
your employer has selected. 

4. Cooperate with the investigation. The insurance company has up to 90 days to investigate and decide 
whether to accept or deny your claim. During this time, they may request medical records, schedule an 
examination, or interview you and witnesses. Cooperate with reasonable requests. 

5. Track the 90-day deadline. If the insurance company does not deny your claim within 90 days, your 
injury is presumed compensable (https://blog.daisybill.com/liable-by-default-failure-to-deny-a-claim-
means-the-claim-is-accepted) under Cal. Lab. Code § 5402(b). This is one of your strongest protections. 

6. If your claim is denied, file a challenge. You can file a Declaration of Readiness to Proceed requesting 
a hearing before a Workers' Compensation Judge at the Workers' Compensation Appeals Board 
(WCAB) (https://www.dir.ca.gov/wcab/wcab_panel.htm). 

Documents You Should Gather 
● Completed DWC-1 claim form (keep your copy) 

● Written description of your job duties (tasks, tools, physical demands, work schedule) 

● Incident report from your workplace 

● All medical records related to your injury 

● Witness statements from coworkers who saw the injury or can confirm your account 

● Photographs of your workplace, equipment, and the injury location 

● Pay stubs and work records showing your wages and schedule 

--- 

Part 9: Medical Evidence Requirements 

Overview 

Medical evidence is the most important factor in proving your claim. Without strong medical documentation 
linking your condition to your work, even a legitimate claim can be denied. 

What Your Doctor Must Include 

Your treating physician must provide an explicit causation opinion—a medical judgment about whether your 
work caused your injury. Under the DWC Medical-Legal Quality Assurance Checklist 
(https://www.dir.ca.gov/dwc/medicalunit/QUALITY-ASSURANCE-CHECKLIST.docx), this opinion must meet 
specific standards to count as substantial medical evidence: 

● The opinion must be based on reasonable medical probability (more likely than not—over 50%) 

● The opinion must be based on an accurate medical history and examination 

● The opinion must explain the reasoning behind its conclusions 

● The opinion must not be based on speculation or guesswork 

A doctor who says your injury "might be" or "could be" work-related has not provided sufficient evidence. The 
doctor must state that it is "more likely than not" that your work caused or contributed to your condition. 

Strong vs. Weak Medical Opinions 

Weak example: "Patient reports work-related back injury. Possible work-related." 

Strong example: "Patient is a warehouse worker performing heavy lifting multiple times daily. On [date], 
patient felt acute pain while lifting a 50-pound box. Examination reveals lumbar strain consistent with acute 
lifting injury. Given the patient's job duties involving repetitive heavy lifting and the timing between the lifting 
incident and symptom onset, it is my medical opinion, more likely than not, that the back injury arose out of 
employment." 

Qualified Medical Evaluators (QMEs) 

When AOE/COE is disputed, either party may request a panel of Qualified Medical Evaluators (QMEs)—
independent doctors who evaluate disputed medical issues—under Cal. Code Regs. tit. 8, § 30 
(https://www.dir.ca.gov/t8/30.html). Three QMEs are selected, and you choose one from the panel. The QME 



conducts a full medical-legal evaluation and provides a written report addressing whether your injury arose out 
of employment. 

A 2025 WCAB decision in Wies v. State of California emphasized that QMEs must apply 
(https://www.rjylaw.com/when-medical-opinions-fall-short-wcab-emphasizes-proper-standards-in-workers-
compensation-cases/) the correct "reasonable medical probability" standard rather than stricter scientific 
standards. QMEs must use clinical judgment and consider all evidence, not just statistical studies. 

--- 

Part 10: Resolving Disputes at the WCAB 

Overview 

If your claim is denied or you disagree with the insurance company's decision, you can challenge it through 
the Workers' Compensation Appeals Board (WCAB)—the state agency that resolves workers' compensation 
disputes. 

Mandatory Settlement Conference 

The first step is a Mandatory Settlement Conference (MSC). You or the insurance company files a Declaration 
of Readiness to Proceed (https://www.dir.ca.gov/dwc/iwguides/IWGuide05.pdf) with the local WCAB office. At 
the MSC, both sides present their positions and medical evidence to a judge. The judge facilitates settlement 
discussions. If the parties cannot agree, the judge records the disputed issues and sets the case for trial. 

Trial Before a Workers' Compensation Judge 

If settlement fails, your case goes to trial. At trial, both sides present evidence, including witness testimony 
and medical reports. The Workers' Compensation Judge hears all evidence about whether your injury arose 
out of and occurred in the course of employment. The judge then issues a written decision called Findings and 
Award or Findings and Order. 

Petition for Reconsideration 

If the judge denies your claim, you may file a Petition for Reconsideration 
(https://www.dir.ca.gov/wcab/wcab_petitionforreconsideration.htm) with the WCAB. Your petition must explain 
specific reasons why the judge's decision was wrong, cite applicable law, and include any new evidence or 
arguments about how the judge misapplied existing evidence. 

Appeal to the Court of Appeal 

If the WCAB denies reconsideration, you may appeal to the California Court of Appeal by filing a Petition for 
Writ of Review under Cal. Lab. Code § 5950 (https://law.justia.com/codes/california/code-lab/division-4/part-
4/chapter-7/article-2/section-5950/). The court reviews whether the WCAB's decision is supported by 
substantial evidence and whether the law was properly applied. 

Important: Each level of appeal has strict deadlines. Missing a deadline can permanently end your 
ability to challenge a denial. 

--- 

Part 11: Your Rights Regardless of Immigration Status 

Overview 

Your immigration status has absolutely no effect on your right to file a workers' compensation claim or receive 
benefits in California. This is settled law with no recent changes. 

Full Protection for All Workers 

Cal. Lab. Code § 3600 (https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-3/section-
3600/) and related statutes do not include any citizenship or immigration status requirement. California courts 
have consistently held that workers' compensation protections apply equally to all workers performing services 
in California, regardless of immigration status. 

The California Employment Development Department (EDD) confirms 
(https://edd.ca.gov/en/disability/undocumented_workers/) that undocumented workers can: 



● File workers' compensation claims 

● Receive medical treatment for work injuries 

● Collect temporary and permanent disability benefits 

● Access vocational rehabilitation services 

● Receive death benefits for surviving family members 

What You Do Not Have to Disclose 

You are not required to disclose your immigration status to file a claim or receive benefits. The workers' 
compensation claims process does not require proof of work authorization or a Social Security number. The 
WCAB cannot consider your immigration status when evaluating your claim. 

Critical: Your employer cannot use threats of immigration reporting to discourage you from filing a 
workers' compensation claim. Doing so may constitute illegal retaliation under Cal. Lab. Code § 
132a (https://www.nourmandlawfirm.com/practice-areas/class-action-lawsuits/california-labor-code-
section-132a/). 

State Disability Insurance Access 

State Disability Insurance (SDI) and Paid Family Leave (PFL) benefits, which sometimes interact with workers' 
compensation, also do not require proof of immigration status. Undocumented workers in California can apply 
for SDI/PFL benefits without a Social Security number by submitting paper applications with wage 
documentation. 

--- 

Part 12: Recent Legal Developments (2024–2025) 

Overview 

Recent court and WCAB decisions continue to shape how AOE and COE are applied. These developments 
affect how claims are evaluated and what evidence is required. 

Burden of Proof Clarifications 

The WCAB's 2024 en banc decision in Rayma Calderon, ADJ11349951 (WCAB 2024) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2024/Rayma-CALDERON-ADJ11349951.pdf) held that when 
the employer admits the injury occurred at the workplace, the worker has met the burden of proving 
AOE/COE. The employer cannot then deny the claim by attacking the worker's credibility on minor details. 
This decision strengthens workers' positions when the basic facts of workplace injury are not disputed. 

The 2025 decision in Donald Klinicke, ADJ17633031 (WCAB 2025) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2025/Donald-KLINICKE-ADJ17633031.pdf) confirmed that medical opinions on causation must be 
based on reasonable medical probability and supported by clinical judgment—not speculation or unsupported 
assumptions. 

Commuting Rule Narrowed 

The 2022 Hernandez Court of Appeal decision narrowed the special risk exception 
(https://www.sullivanattorneys.com/blog/3rd-court-appeal-special-risk-dual-purpose-exceptions), requiring a 
direct link between the risk, employer premises, and employer-controlled conditions. Personal characteristics 
of the employee do not create employer-attributable special risks. 

QME Standards Updated 

The 2025 Wies v. State of California decision instructed QMEs (https://www.rjylaw.com/when-medical-
opinions-fall-short-wcab-emphasizes-proper-standards-in-workers-compensation-cases/) to apply the legal 
"reasonable medical probability" standard rather than importing stricter scientific confidence thresholds. This 
benefits workers by ensuring medical evaluations use the correct, lower standard appropriate for workers' 
compensation. 

Cumulative Trauma Trends 

Recent WCAB decisions from 2024–2025 continue to recognize cumulative trauma claims when work 
contributes substantially to the condition, including cases involving occupational hearing loss, repetitive strain 
injuries, respiratory conditions from chemical exposure, and cancer from occupational carcinogen exposure. 



--- 
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California Workers' Compensation: Comprehensive Analysis of Arising Out of Employment (AOE) and 
Course of Employment (COE) Requirements 

Executive Summary 

The foundational requirement for all California workers' compensation claims is establishing that an injury or 
illness both arises out of employment (AOE) and occurs during the course of employment (COE)[1][2][6]. 
These two distinct but interrelated legal concepts determine whether an injured worker qualifies for medical 
treatment, temporary disability benefits, permanent disability compensation, vocational rehabilitation, and 
death benefits under California's no-fault workers' compensation system. This report provides comprehensive 
guidance on how AOE and COE function in California law, the distinctions between them, the burden of 
proof, applicable exceptions, recent developments, and strategic considerations for injured workers and their 
legal representatives. 

Key Findings: The California Supreme Court has established that employers need only prove that employment 
is a contributing cause of an injury, not the sole or primary cause, to establish AOE[64]. The Court of Appeal 
has narrowed exceptions to the "going and coming rule," requiring a demonstrated relationship between the 
employment conditions and the location where the injury occurred[8]. Recent WCAB decisions emphasize 
that workers have a burden to prove AOE/COE by preponderance of the evidence, though the system applies a 
presumption of compensability after 90 days if the employer fails to deny a claim[6][26]. Significantly, an 
injured worker's immigration status has no bearing on workers' compensation eligibility, and all workers-
regardless of immigration status-can file claims and receive full benefits[13][14]. 

Primary Risk Assessment: Claims meeting clear AOE/COE requirements face low to medium risk of denial 
when supported by medical evidence documenting the work-related nature of the condition. However, claims 
involving disputed causation, cumulative trauma, psychiatric injuries, or affirmative defenses present medium 
to high risk, particularly when insufficient medical documentation links the condition to work activities or 
when the worker's credibility is questioned. 

Recommended Decision-Making Framework: Injured workers should prioritize immediate reporting to their 
employer (within 30 days) and filing the DWC-1 claim form to trigger the employer's 90-day investigation 
deadline[19]. Medical documentation explicitly linking the condition to work is critical; workers should 
provide treating physicians with detailed job duty descriptions and request specific causation opinions framed 
in terms of "reasonable medical probability." Where insurers deny claims, challenging the denial through 
petition for reconsideration and, if necessary, WCAB hearing can reverse denials supported by substantial 
medical evidence. 

Legal Framework 

Statutory Authority 

California Labor Code Section 3600 establishes the foundational requirement for workers' compensation 
coverage[6][64]. The statute provides that employers must provide workers' compensation benefits for injuries 
sustained by employees "arising out of and in the course of employment" without regard to negligence. This 
creates a no-fault system where injured workers need not prove employer negligence to receive benefits, 
distinguishing workers' compensation from civil tort law. 

Labor Code Section 3202.5 addresses the burden of proof in workers' compensation cases, requiring that any 
proposition be "resolved by a preponderance of the evidence," meaning evidence that "when weighed with 
that opposed to it, has more convincing force and the greater probability of truth."[6] This standard is lower 
than the "clear and convincing" evidence standard applied in some civil contexts, reflecting the statute's broad 
construction in favor of injured workers. 

Labor Code Section 5400 requires employees to provide written notice of a work-related injury to their 
employer within 30 days of the injury or discovery of the occupational disease. Failure to provide timely 
notice can result in loss of benefits, though exceptions exist when the employer has actual or constructive 
knowledge of the injury through other means[19][55]. For cumulative trauma injuries and occupational 
diseases, Labor Code Section 5412 establishes that the "date of injury" is the date when the employee first 
suffers disability and "knew, or in the exercise of reasonable diligence should have known," that the disability 
was caused by employment[58]. 
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Labor Code Section 5402 addresses the critical timing of claim acceptance or denial. Within 14 days of 
receiving notice of the claim, the employer's insurance carrier must mail notification of whether liability is 
accepted, delayed, or denied[19]. If the carrier cannot decide within 14 days, it may delay for up to 90 days 
total while conducting investigation[19]. If the carrier fails to reject the claim within 90 days, the injury is 
presumed compensable under Labor Code Section 5402(b), creating a rebuttable presumption in the worker's 
favor[26]. This presumption can only be rebutted by evidence discovered after the 90-day period[26]. 

Labor Code Section 5705 addresses affirmative defenses available to employers. Employers bear the burden 
of proving affirmative defenses including intoxication, independent contractor status, and willful 
misconduct[49]. For the intoxication defense specifically, the employer must prove both that the employee 
was intoxicated and that the intoxication caused the injury, applying a standard of proximate 
causation[49][59]. 

Labor Code Section 3208.1 addresses cumulative trauma injuries, defining them as injuries resulting from 
repeated minor traumas extending over a period of time[23]. This statute recognizes that occupational 
illnesses and cumulative injuries are compensable when work contributes substantially to the condition, even 
when symptoms develop gradually over months or years. 

Labor Code Section 3208.3 creates heightened requirements for psychiatric injuries. To establish a 
compensable psychiatric injury claim, an employee must demonstrate by preponderance of the evidence that 
"actual events of employment were predominant as to all causes combined" of the psychiatric injury[27][50]. 
This means work-related stress must constitute at least 51% of the cause of the mental health condition, a 
higher burden than the "substantial contributing cause" standard applied to physical injuries[50][52]. 

Regulatory Framework 

Title 8 of the California Code of Regulations, Section 9812 requires that indemnity benefits be paid within 14 
days of the employer's date of knowledge of the injury[68]. Claims administrators must provide written notice 
of acceptance, delay, or denial in accordance with specific procedural requirements[68]. 

Title 8, Section 46.3 permits remote health medical-legal evaluations by qualified medical evaluators (QMEs) 
when certain conditions are met, including agreement by all parties and attestation that a physical examination 
is not required. This regulation is particularly relevant when AOE/COE disputes involve whether a hands-on 
examination is necessary to determine work-relatedness[62]. 

Title 8, Section 9767.6 addresses treatment within Medical Provider Networks (MPNs). Employees have the 
right to select a treating physician within their employer's MPN and may change physicians subject to MPN 
rules[39]. The regulation provides that employers must authorize treatment within one working day of the 
employee filing a claim form, and employees are entitled to up to $10,000 in medical care during the 
investigation period, regardless of whether the claim is ultimately accepted[39]. 

Title 8, Section 30 establishes procedures for requesting panels of Qualified Medical Evaluators. When 
AOE/COE is disputed, either party may request a QME panel to determine whether the injury arose out of 
employment and occurred in the course of employment[60]. The QME provides medical evidence on whether 
work activities caused the injury, while the Workers' Compensation Judge (WCJ) determines whether the 
injury occurred in the course of employment[60]. 

Key Case Law and Judicial Precedent 

South Coast Framing v. Workers' Compensation Appeals Board (Clark), 61 Cal.4th 291 (2015) represents the 
leading California Supreme Court decision on causation standards in workers' compensation[64]. The 
Supreme Court held that workers' compensation causation requires only that "employment be one of the 
contributing causes without which the injury would not have occurred."[64] This standard is explicitly less 
restrictive than the "proximate cause" standard applied in tort law. The Court emphasized that employment 
need not be the primary or sole cause of the injury; it merely must be a contributing factor. The Court rejected 
the Court of Appeal's "significant factor" and "material factor" tests, holding that any contributing factor 
satisfies the AOE requirement, even if other non-occupational factors also contributed. 

South Coast Framing has significant implications for both specific injuries and cumulative trauma claims. In 
the case itself, a worker who suffered a fatal overdose after a workplace injury was deemed to have a 
compensable death claim even though non-occupational medications also contributed to the overdose, because 
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the work injury and its treatment were contributing factors. This decision substantially benefits injured 
workers by lowering the causation bar compared to tort law principles. 

McAllister v. Workers' Compensation Appeals Board, 69 Cal.2d 408 (1968) established that an injured 
worker need only show that proof of industrial causation is "reasonably probable, although not certain or 
'convincing.'"[6][6] The Court held that the burden does not require proof to the level of scientific certainty, 
only that it is more likely than not that the work contributed to the injury. 

Rosas v. Workers' Compensation Appeals Board, 16 Cal.App.4th 1692 (1993) reaffirmed that "[t]hat burden 
manifestly does not require the applicant to prove causation by scientific certainty."[6] This principle is 
particularly important in cumulative trauma and occupational disease cases where the mechanism of injury 
may be complex and multi-factorial. 

Jones v. The Regents of the University of California (2023) exemplifies recent application of premises-based 
COE analysis. A university employee who fell off her bicycle while riding on campus grounds was found to 
have a compensable injury based on the expanded definition of employer "premises," even though she was not 
actively working at the moment of injury[7]. The Court held that the employer's premises can extend beyond 
the immediate workplace to include areas where work activities occur. 

Hernandez v. State Compensation Insurance Fund, cited in recent Court of Appeal decisions, demonstrates the 
narrowing of exceptions to the "going and coming rule." The court held that the special risk exception applies 
only when there is a "relationship between the risk to which the employee was subjected and the location of 
the employer's premises and/or conditions over which the employer exercised some control."[8] The court 
rejected the notion that an employee's personal characteristics (such as lacking a driver's license) create a 
special risk attributable to employment, significantly limiting this exception. 

Travelers Indemnity Co. v. Workers' Compensation Appeals Board (Zeber) (2025) addresses the critical "date 
of injury" question in cumulative trauma claims under Labor Code Section 5412. The Court clarified that both 
elements must be present: (1) the employee first suffered disability, and (2) the employee knew or reasonably 
should have known that the disability was caused by employment. The decision emphasizes that awareness of 
a right to file a claim is distinct from awareness that one's disability is work-related, and that even an offhand 
medical note attributing symptoms to work can establish constructive knowledge. 

Policy Guidance and Administrative Interpretation 

The Department of Industrial Relations' Physician's Guide to Medical Practice in California Workers' 
Compensation provides guidance on how physicians should approach AOE/COE determinations[24]. The 
guide clarifies that the physician's role is to provide direct evidence on whether work activities led to the 
current injury, answering the question of whether the injury arose out of employment (AOE). The guide 
emphasizes that physicians must explain the mechanism of injury, the relevant work exposures, and whether 
workplace risk factors contributed causally to the injury. 

Importantly, the guide notes that AOE is a medical question (answered by physicians), while COE is a legal 
question (answered by judges)[21][24]. A physician may defer COE to the trier of fact (the Workers' 
Compensation Judge), but must provide medical causation opinion addressing AOE. Physicians must frame 
opinions in terms of "reasonable medical probability"-meaning more likely than not-rather than absolute 
certainty. 

The DWC Medical-Legal Quality Assurance Checklist establishes standards for substantial medical evidence 
in workers' compensation cases. To constitute substantial evidence, expert medical opinions must: (1) be 
predicated on reasonable medical probability (more than 50%), (2) be based on accurate history and 
examination, (3) set forth reasoning supporting conclusions reached, and (4) not be based on facts no longer 
germane, incorrect legal theories, inadequate histories, or speculation[21]. 

California's Presumption of Compensability operates as critical policy guidance. Under Labor Code Section 
5402(b), if an employer fails to reject a claim within 90 days, the injury is presumed compensable[19][26]. 
This presumption shifts the burden to the defendant to prove the claim is not industrial, and can only be 
rebutted by evidence discovered after the 90-day period. This presumption reflects California's strong public 
policy favoring workers' compensation awards and creating incentives for timely claim investigation. 

Current Legal Landscape (90-Day Developments and 2026 Status) 
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Recent Board of Immigration Appeals and Administrative Decisions 

While most recent AOE/COE developments occur in WCAB decisions rather than BIA precedent (as workers' 
compensation falls outside immigration law), there has been significant activity in California state courts 
addressing the interplay between workers' compensation, immigration status, and related employment law 
issues. 

Significant WCAB Decisions (2024-2025) 

Rayma Calderon, ADJ11349951 (WCAB 2024) represents a recent en banc decision addressing burden of 
proof and credibility challenges in AOE/COE disputes[6][6]. The case involved an applicant who struck her 
head while at work, and the defendant sought to deny the claim based on credibility challenges regarding the 
applicant's account of what happened. The WCAB held that once the defendant admits the injury occurred at 
the workplace (as it did in this case), the applicant has met her burden to show AOE/COE. The panel 
explicitly rejected the defendant's attempt to deny the claim on credibility grounds when the injury's 
workplace occurrence was stipulated. The decision emphasizes that defendants cannot vigorously defend the 
extent of liability based on credibility while simultaneously denying that an injury occurred. 

Donald Klinicke, ADJ17633031 (WCAB 2025) addresses the standard for substantial medical evidence in 
AOE/COE determinations. The panel confirmed that medical opinions must be predicated on reasonable 
medical probability and cannot be based on mere speculation or assumptions unsupported by clinical 
judgment. The case involved analysis of whether cumulative trauma to multiple body parts was industrially 
caused, and the court found that QME opinions supported industrial causation based on the applicant's 
detailed work history and medical findings consistent with occupational exposure. 

Federal Register and Regulatory Developments 

No recent federal regulatory changes directly affect California's AOE/COE analysis, as workers' 
compensation remains a state-law matter. However, developments in federal employment law (such as 
clarifications regarding the ABC test for employee classification) can indirectly affect whether a claimant 
qualifies as an "employee" entitled to workers' compensation protection[45][48]. 

Circuit Court and Appellate Authority 

Ninth Circuit decisions do not directly control workers' compensation matters, but the court has addressed 
federal law issues that intersect with workers' compensation, such as federal employee compensation claims, 
FECA matters, and immigration-related employment protections. The Ninth Circuit's general principle that 
remedial employment statutes should be construed liberally in favor of workers extends analogously to 
California's workers' compensation system. 

California Court of Appeal decisions from 2024-2025 continue to address: 

Narrowing of exceptions to the "going and coming rule" 

Applicability of the dual-purpose doctrine in transportation cases 

Expansive interpretation of employer "premises" for COE purposes 

Standards for QME causation opinions in cumulative trauma cases 

Current Legal Landscape Regarding Immigration Status 

Critical Point: An injured worker's immigration status-whether the worker is a U.S. citizen, permanent 
resident, visa holder, temporary protected status holder, undocumented, or any other status-has absolutely no 
bearing on workers' compensation eligibility in California.[13][14] This represents settled law with no recent 
changes or uncertainty. 

California Labor Code Section 3600 and related statutes do not include any citizenship or immigration status 
requirement. California courts have consistently held that workers' compensation protections apply equally to 
all workers performing services within California, regardless of immigration status. The Workers' 
Compensation Appeals Board cannot consider immigration status in evaluating claims, and employers cannot 
use threatened immigration reporting as leverage to discourage claims. 
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Division of Workers' Compensation guidance confirms that undocumented workers can file claims, receive 
medical treatment, collect disability benefits, access vocational rehabilitation, and receive death benefits if 
applicable[13][14]. Workers are not required to disclose immigration status to file a claim or receive benefits, 
and the claims process does not require proof of work authorization. 

State Disability Insurance (SDI) and Paid Family Leave (PFL) benefits, which sometimes interact with 
workers' compensation, also do not require proof of immigration status or a Social Security number for 
eligibility[13]. Undocumented workers in California can apply for SDI/PFL benefits without a SSN by 
submitting paper applications with wage documentation. 

AOE and COE: Statutory Definition and Legal Standards 

Arising Out of Employment (AOE): Statutory Basis and Case Law Development 

Definition: An injury "arises out of employment" when there is a causal connection between the employee's 
job or the risks inherent in the job and the injury sustained[1][2][4]. The AOE requirement examines whether 
the job exposed the employee to an increased risk of harm compared to the general public. 

Legal Standard: The California Supreme Court in South Coast Framing established that employment need 
only be "one of the contributing causes without which the injury would not have occurred."[64] This "but-for" 
test requires that employment be a contributing factor, not necessarily the primary or sole cause. The standard 
reflects California's strong public policy favoring workers' compensation awards over tort-based damage 
claims. 

Application: To establish AOE, the injured worker must demonstrate that: 

Causal Connection: The employment (or working conditions) caused or materially contributed to the injury; 

Risk Exposure: The job exposed the worker to a particular risk of harm; and 

Temporal and Factual Nexus: The injury resulted from the work or work environment. 

For example, a construction worker who suffers a crushed hand from a forklift accident has a clear AOE 
because construction work inherently exposes workers to the risk of heavy machinery injuries[2]. Conversely, 
a worker who suffers a heart attack from unmanaged hypertension while sitting at a desk may have a 
compensable injury if work stress or working conditions aggravated the pre-existing condition and materially 
contributed to the cardiac event. 

Burden and Proof: The worker bears the initial burden of proving AOE by preponderance of the 
evidence[6][6]. However, once the worker establishes baseline facts showing the injury occurred at work, the 
burden may shift to the employer to disprove the work-related nature, particularly when the injury's 
occurrence is undisputed. 

Course of Employment (COE): Legal Standards and Application 

Definition: An injury occurs "in the course of employment" when the employee is performing services for the 
employer at a time, place, and under circumstances reasonably incidental to the employment.[1][2][4] COE 
focuses on the temporal, spatial, and functional relationship between the employee's activities and the job. 

Three-Part Test: To demonstrate COE, three conditions must be satisfied: 

Temporal Element: The injury occurred while the employee was working (during working hours or engaged 
in work-related activities); 

Spatial Element: The injury occurred at a location related to work activities or on employer premises; and 

Functional Element: The employee was performing duties on behalf of or for the benefit of the employer. 

Example: An employee injured while typing at a desk during work hours satisfies all three COE elements. An 
employee injured while walking from the parking lot to the building before clocking in may satisfy the COE 
requirement if the parking lot is designated employer property, though the temporal element may present 
challenges. 



Page 19 
(c) 2026 The Law Offices of Fernando Hidalgo, Inc. 

Burden and Proof: Like AOE, the worker bears the burden of proving COE by preponderance of the evidence. 
However, if it is undisputed that the employee was at work performing normal duties when injured, COE is 
typically established. 

Judicial Role: Importantly, while physicians provide evidence on AOE (was the injury caused by work?), the 
Workers' Compensation Judge determines whether the injury occurred in the course of employment[21]. A 
QME may defer COE questions to the trier of fact, recognizing that the judge must weigh evidence regarding 
the employee's activities and the employer's premises. 

Exceptions and Limitations to AOE/COE Coverage 

The "Going and Coming Rule" (Commuting Exception) 

General Rule: California's "going and coming rule" provides that injuries sustained while commuting to or 
from work are not covered by workers' compensation, as the commute is not part of the employee's work 
duties.[7][8][10] This reflects the principle that workers' compensation covers injuries arising from 
employment, not personal activities even if they facilitate employment. 

Policy Rationale: The rationale, dating to Ocean Accident and Guarantee Co. v. Industrial Accident 
Commission (1916), is that employees going to and from work are not rendering service for the employer and 
face the same risks as the general public[8][10]. 

Exceptions to the Rule: California courts have recognized multiple exceptions where commute injuries 
become compensable: 

Special Mission Exception: If the employer expressly asks the employee to run an errand or perform a task on 
the way to or from work, the special mission exception may apply[1][7][9]. The requirement is that the 
employer benefits from the errand and the employee was performing work on behalf of the employer[9]. For 
example, if an employer asks an employee to pick up office supplies on the way home, any injury during that 
errand would likely be compensable. 

Multiple Job Sites Exception: Employees whose jobs require visiting multiple locations throughout the day 
are performing work while traveling between sites, making injuries during such travel compensable[7][10]. A 
delivery driver, field service technician, or construction worker assigned to different job sites each day is 
engaged in work while traveling between locations. 

On-Call Exception: If an employee is required to carry an employer-provided device (radio, phone, beeper) 
while commuting or is on-call with employer equipment, the employee may be engaged in work during the 
commute[7]. Off-duty police officers who carry weapons and wear uniforms and are expected to respond to 
emergencies while commuting have been found compensable[1]. 

Employer-Provided or Required Transportation: If the employer provides transportation or requires employees 
to use their own vehicle for commuting, injuries during the commute may be compensable[1][7][10]. The 
employer's control over the transportation method distinguishes this from personal commuting. 

Employer-Controlled Premises/Parking Lot Rule: If the employer controls employee parking or designates 
specific parking areas, injuries in those areas or while traveling to/from parking may be compensable[7]. The 
expansion of "premises" in recent cases (Jones v. Regents of University of California) suggests that courts 
increasingly find employer control extends beyond the immediate workplace. 

Premises Line Rule: Injuries occurring on the employer's actual premises, even if not actively working, may 
be compensable[7]. An employee injured while on the employer's parking lot, even before clocking in or after 
clocking out, may have a compensable claim if the premises are under the employer's control. 

Reimbursement of Mileage/Transportation Costs: When an employer reimburses mileage, provides a gas card, 
or otherwise subsidizes transportation, the "going and coming rule" may not apply because the commute 
becomes a work-related expense for which the employer is responsible.[10] 

Recent Narrowing of Exceptions: The 2022 Court of Appeal decision in Hernandez substantially narrowed the 
special risk and dual-purpose exceptions[8]. The court held that the special risk exception requires a 
demonstrable relationship between the specific risk and the employer's premises or conditions over which the 
employer has control-not merely the fact that an employee lacks a driver's license or car. This decision limits 
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defendants' ability to characterize personal transportation arrangements as special risks attributable to 
employment. 

The "Bunkhouse Rule" 

Definition and Application: The "bunkhouse rule" provides that when an employment contract contemplates 
or the nature of work requires an employee to live on the employer's premises, the employee's residence is 
deemed part of the employer's premises for workers' compensation purposes[9][20]. Injuries occurring at 
employer-provided housing are therefore compensable. 

Example: Agricultural workers required to live in employer-provided housing, construction workers lodged at 
a remote job site, or live-in domestic workers are protected by the bunkhouse rule. Injuries at the housing 
location, even outside working hours, may be compensable because the housing is a condition of employment. 

Voluntary Recreational Activity Exception 

General Rule: Injuries from voluntary, off-duty recreational or athletic activities are generally not 
compensable, even if the activity occurs at a company event.[17][33] This reflects the principle that 
recreational activities are not part of employment unless the employer expressly requires attendance. 

Exception - Employer-Encouraged Attendance: If the employer encourages or expects all employees to attend 
a social or recreational event, and the event is held at an employer-sanctioned location, injuries may become 
compensable[1][17][33]. The key inquiry is whether the employee had a reasonable belief that participation 
was a condition of employment. 

Example: A company bowling event where all employees are encouraged to attend and the employer has 
expressed expectations that attendance is important for team building may render injuries at the event 
compensable, even though bowling is recreational[1]. Conversely, an optional company picnic with a waiver 
signed by participants may not impose such an expectation. 

Intentional Self-Injury Exception 

Legal Standard: Injuries intentionally self-inflicted by the employee are not compensable[1][2][1]. However, 
the standard is strict: the employee must have a deliberate intent to cause an injury, not merely intend to 
perform an act that results in injury. 

Example: An employee who intentionally strikes his fist against a wall in anger and breaks his hand would not 
be compensable only if the employee intended to break his hand[1]. If the employee intended to hit the wall in 
anger but did not intend to cause injury to himself, the claim may be compensable. This distinction reflects the 
policy that workers' compensation should not reward intentional self-harm but should not penalize workers for 
acts that happen to cause injury. 

Intoxication Defense 

Statutory Basis: Labor Code Section 3600(a)(4) provides that an injury is not compensable if caused by the 
employee's intoxication from alcohol or unlawful use of a controlled substance.[49][59] 

Burden and Standard: The employer bears the burden of proving two elements: (1) that the employee was 
intoxicated at the time of injury, and (2) that the intoxication caused the injury[49][59]. The causation 
standard is "proximate cause" or "substantial factor"-intoxication must have materially contributed to the 
injury. 

Key Limitation: Mere presence of intoxication is insufficient; the employer must prove the intoxication 
actually caused the injury. An intoxicated employee injured in a workplace accident that would have occurred 
regardless of intoxication status may still have a compensable claim[49]. 

Exception - Employer-Provided Intoxicants: If the employer provided or encouraged the consumption of 
alcohol (such as at a mandatory company event), the employer may be estopped from raising the intoxication 
defense[49]. 

Commission of Felony Exception 
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Legal Standard: An employee injured while committing a felony is not eligible for workers' compensation 
benefits[1]. However, a critical requirement exists: the employee must be convicted of the felony to lose 
benefits[1]. If no felony conviction occurs, the employer cannot use this defense. 

Policy Rationale: The exception reflects the principle that workers' compensation should not protect 
employees engaged in criminal conduct, but the conviction requirement ensures that only confirmed criminal 
conduct triggers the exception. 

Horseplay and Substantial Deviation from Duties 

Definition: Horseplay refers to fooling around, pranks, or playful misconduct that substantially departs from 
an employee's work duties[17][17]. Examples include wrestling with coworkers, throwing objects in play, or 
using equipment for non-work-related pranks. 

Legal Standard: If an employee is injured as a direct result of horseplay that substantially departs from the 
scope of employment, the injury may not be compensable[17][17]. However, the deviation must be 
substantial; brief, momentary pranks may not disqualify the claim. 

Employer Knowledge and Tolerance: If the employer was aware of or tolerated horseplay among employees, 
the WCAB might find that the activity is part of the work environment and therefore within the course of 
employment[17][17]. Habitual workplace joking or banter that the employer permits may be considered 
incidental to employment, keeping the injury within AOE/COE. 

Burden of Proof: Once the employee claims an injury, the burden shifts to the employer to prove that one of 
these exceptions (horseplay, substantial deviation) applies[17][17]. The employer must provide specific 
evidence of the nature and extent of the deviation. 

Burden of Proof and Evidentiary Standards 

Initial Burden on Injured Worker 

An injured worker bears the burden of proving injury AOE/COE by a preponderance of the evidence[6][6]. 
This standard requires that the evidence supporting the claim have "more convincing force and the greater 
probability of truth" than contrary evidence[6]. The burden does not require proof beyond a reasonable doubt 
(the criminal standard) or clear and convincing evidence (a civil standard sometimes applied), but only that it 
is more likely than not that the injury arose out of employment and occurred in the course of employment. 

The California Supreme Court in McAllister emphasized that proof of industrial causation need not be 
absolutely certain; it is sufficient that the causation is "reasonably probable."[6][6] This reflects the 
legislature's intent to favor injured workers and avoid denying benefits on technical grounds. 

Presumption of Compensability (Labor Code Section 5402) 

A critical procedural advantage operates in the injured worker's favor through the presumption of 
compensability. If the employer's insurance carrier fails to reject a claim within 90 days after the claim form is 
filed, the injury is presumed compensable under Labor Code Section 5402(b)[19][26]. This presumption is 
rebuttable only by evidence discovered after the 90-day period[26]. 

Practical Effect: This presumption places the burden on the defendant to prove the claim is not industrial if 
timely investigation was not conducted. The presumption incentivizes prompt claim investigation and can 
result in acceptance of claims that might otherwise be denied if the insurer delays beyond 90 days[26][68]. 

Example: In Quintanilla v. Pronto Express, a murder victim's family filed a workers' compensation death 
claim. Although the claim was clearly not compensable (a random act of violence outside the workplace), the 
insurer failed to deny within 90 days, resulting in a presumption of compensability. The Workers' 
Compensation Judge was required to award benefits because the presumption had been invoked[26]. 

Substantial Medical Evidence Standard 

For AOE/COE determinations, substantial medical evidence is required. According to the WCAB, substantial 
medical evidence means: 
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Reasonable Medical Probability: The medical opinion must be predicated on reasonable medical probability 
(more than 50%, meaning "more likely than not")[18][21][34]; 

Adequate Factual Basis: The opinion must be based on an adequate history and examination; 

Stated Reasoning: The opinion must set forth the reasoning used to support conclusions; 

Not Speculative: The opinion cannot be based on speculation, conjecture, or guess[18][21]. 

The failure to meet these standards results in rejection of the medical evidence[18]. A physician's opinion that 
work "might have" or "could have" caused an injury does not satisfy the substantial evidence standard; the 
physician must opine that it is more likely than not that work caused the injury. 

Role of Qualified Medical Evaluators (QMEs) 

When AOE/COE is disputed, either party may request a panel of three Qualified Medical Evaluators, from 
which a neutral QME is selected[60]. The QME provides crucial medical evidence on whether the injury arose 
out of employment. The QME's opinion on AOE-whether work activities caused the injury-carries significant 
weight in WCAB proceedings. 

QME Limitations: QMEs typically defer the question of whether an injury occurred in the course of 
employment to the Workers' Compensation Judge, as COE involves legal and factual determinations about the 
employee's activities and the employer's premises rather than medical causation. 

Recent Emphasis on Correct Legal Standards: A 2025 WCAB decision (Wies v. State of California) 
emphasized that QMEs must apply the correct legal standard of "reasonable medical probability" rather than 
importing stricter scientific standards from academic research[34]. The decision instructed that QMEs should 
use clinical judgment and consider all evidence holistically, not rely solely on statistical studies with high 
confidence thresholds. 

Cumulative Trauma and Occupational Diseases 

Definition and Legal Framework 

Cumulative trauma injuries result from repeated minor traumas extending over a period of time, rather than 
from a single incident[3][23][23]. California Labor Code Section 3208.1 specifically recognizes cumulative 
injuries as compensable when the work contributes substantially to the condition. Common cumulative trauma 
injuries include carpal tunnel syndrome, tendonitis, rotator cuff tears, chronic back pain, repetitive strain 
injuries, and occupational hearing loss. 

Key Distinction from Acute Injuries: Unlike acute injuries from a single event, cumulative trauma develops 
gradually, and symptoms may be delayed months or years after the work exposure begins. The "date of 
injury" in cumulative trauma cases is determined under Labor Code Section 5412, which establishes that the 
date of injury is when the employee first experienced disability and knew or should have known the condition 
was work-related[58]. 

Causation Standards for Cumulative Trauma 

For cumulative trauma, the injured worker must establish that work activities were a substantial contributing 
cause of the condition[23][23]. The standard is slightly different from the "contributing cause" standard 
applied to acute injuries: the work must be a "substantial" contributing factor, not merely minimal or trivial. 
However, work need not be the sole or primary cause-merely a substantial factor that contributed to the 
injury[23][51]. 

Example: A data entry worker with pre-existing mild carpal tunnel syndrome develops severe symptoms after 
years of intensive typing. If medical evidence shows that the work activities substantially contributed to the 
worsening of the condition (not merely that the condition was already present), the claim is compensable for 
the industrial aggravation[23][51]. 

Medical Evidence for Cumulative Trauma 

Medical documentation is critical in cumulative trauma cases. Treating physicians should: 
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Obtain detailed occupational histories describing job duties, repetitive motions, force, frequency, posture, and 
duration[23][25]; 

Document the temporal relationship between work exposure and symptom onset; 

Exclude or explain alternative, non-occupational causes of the condition; 

Provide explicit causation opinions linking work activities to the condition using the "reasonable medical 
probability" standard[23][25]. 

Common Insurer Defenses: Insurance carriers often deny cumulative trauma claims by arguing: 

The condition is degenerative or age-related rather than work-caused 

Non-occupational risk factors (obesity, smoking, genetics) are the primary cause 

The employee's symptoms are idiopathic (of unknown cause) 

Off-duty activities are the true cause 

These defenses can be overcome if medical evidence establishes that work materially contributed to the 
condition, even in combination with non-work factors[23][51]. 

Statute of Limitations for Cumulative Trauma (Labor Code Section 5412) 

A critical issue in cumulative trauma cases is determining when the statute of limitations begins to run. Labor 
Code Section 5412 provides that the "date of injury" for occupational diseases is the date when: 

The employee first suffers disability; AND 

The employee "knew, or in the exercise of reasonable diligence should have known," that the disability was 
caused by employment. 

Both elements must be satisfied; the statute of limitations begins on the later of these two dates. A 2025 Court 
of Appeal decision (Travelers Indemnity Co. v. WCAB (Zeber)) clarified that "knowledge" does not mean 
awareness of the right to file a claim, but rather awareness that the condition is work-related[58]. An offhand 
medical note stating "patient's symptoms are likely job-related" can fix the knowledge date for statute of 
limitations purposes. 

Psychiatric Injuries: Enhanced Requirements and Special Standards 

Statutory Framework (Labor Code Section 3208.3) 

Psychiatric injuries in California workers' compensation are subject to heightened requirements under Labor 
Code Section 3208.3[27][50]. The statute distinguishes between psychiatric injuries caused by violent events 
and those caused by ordinary work stress. 

General Psychiatric Injury Standard: For most psychiatric injuries caused by normal work stress, the injured 
worker must demonstrate by preponderance of the evidence that "actual events of employment were 
predominant as to all causes combined" of the psychiatric injury[50]. This means work-related stress must 
constitute at least 51% of the cause of the mental health condition-a "predominant cause" standard, not merely 
a "substantial contributing cause" standard[50]. 

Violent Event Exception: For psychiatric injuries resulting from being a victim of a violent act or direct 
exposure to a significant violent event, the causation standard is lowered to "substantial cause," meaning at 
least 35-40% of the causation[52]. This reduced threshold recognizes the traumatic nature of violent events in 
the workplace. 

Affirmative Defenses for Psychiatric Injuries 

Three affirmative defenses specific to psychiatric injury claims can defeat an otherwise valid claim: 

Post-Termination Defense: If a psychiatric injury claim is filed after the employee has been terminated or laid 
off, the claim is generally not compensable unless the employee demonstrates an exception[27][30]. The 
exceptions include: 
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The employer had notice of the injury before termination; 

The employee's medical records existing before termination contain evidence of psychiatric injury; 

The injury resulted from a sudden and extraordinary event of employment; or 

The termination itself was the cause of the psychiatric injury, documented in pre-termination medical 
records[27][30]. 

This defense reflects the legislature's concern about preventing fraudulent claims brought in retaliation for 
termination. 

Good Faith Personnel Action Defense: A psychiatric injury is not compensable if more than 35% of the 
psychiatric injury results from a lawful, good faith, nondiscriminatory personnel action[30]. Personnel actions 
that qualify as lawful and good faith include performance counseling, discipline for violations of conduct 
rules, denial of promotion, or reassignment[30]. 

The burden is on the defendant to prove that a personnel action is lawful and good faith. Discriminatory 
actions or actions that violate law do not qualify for this defense. 

Six-Month Employment Rule: Except for sudden and extraordinary events, an employee must have been 
employed for at least six months to claim cumulative mental stress injuries[27][50]. This requirement does not 
apply to psychiatric injuries from sudden violent events, reflecting the severity of traumatic workplace events. 

Types of Compensable Psychiatric Injuries 

Compensable psychiatric injuries include: 

PTSD from workplace violence or traumatic events 

Anxiety disorders from ongoing workplace harassment or hostile work environment 

Depression from documented workplace stress and impossible working conditions 

Stress disorders from extraordinary workplace demands where the employee is a victim of violence or a 
witness to significant violent events 

Adjustment disorders if work is the predominant cause 

Non-Compensable Mental Conditions: The statute explicitly excludes psychiatric injuries resulting from 
normal personnel actions, discipline, or ordinary job stress that does not reach the level of being 
predominant[50]. 

Strategic Analysis: Winning Arguments and Defense Positions 

Arguments Favoring the Injured Worker's AOE/COE Claim 

Undisputed Workplace Occurrence: When it is undisputed that the injury occurred at the workplace while the 
employee was performing job duties, the argument shifts to the defense attempting to invoke a specific 
exception (horseplay, intoxication, etc.). Once workplace occurrence is established, the burden shifts to the 
defendant[6][6]. This is the strongest evidentiary position for an injured worker. 

Clear Causal Connection via Medical Evidence: Medical testimony explicitly linking the injury to work 
activities creates powerful evidence. When a treating physician opines that the injury resulted from 
occupational exposure, using the language "more likely than not" or "reasonable medical probability," this 
constitutes substantial evidence supporting the claim[6][18][21]. 

Temporal Proximity Between Exposure and Symptom Onset: For cumulative trauma, establishing a clear 
temporal relationship between work exposures and symptom onset strengthens the claim. For example, 
documentation that carpal tunnel symptoms began after increasing typing demands establishes causation more 
forcefully than where symptoms appeared years after work exposure[23]. 

Exclusion of Alternative Causes: Medical evidence ruling out or significantly downplaying non-occupational 
causes of the injury strengthens the claim. For instance, demonstrating that a worker with hearing loss worked 
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in high-noise environments for 20 years, with no significant non-occupational noise exposure, powerfully 
supports an occupational disease claim. 

Credibility of the Worker: Even in modern workers' compensation practice, an injured worker's credibility can 
influence the outcome. Workers who provide consistent, detailed accounts of how injuries occurred, who 
corroborate accounts with witnesses, and whose stories align with medical evidence are more persuasive than 
workers whose accounts are vague or contradicted by evidence[6][6]. 

Substantial Medical Evidence Addressing Apportionment: In cases involving pre-existing conditions, medical 
evidence clearly apportioning permanent disability to the work injury (as opposed to pre-existing factors) 
strengthens claims. Under Labor Code Section 4663, physicians must address what percentage of disability 
results from the industrial injury versus other factors[65][67]. 

Strength Assessment: Arguments based on clear workplace occurrence, detailed medical evidence, and 
temporal relationships present strong chances of success. Arguments relying solely on the worker's testimony 
without medical corroboration present moderate chances of success. 

Arguments Favoring the Employer/Insurer Defense 

Coming and Going Rule: The employer can argue that the injury occurred during a personal commute, not 
within the course of employment, and that no exception to the going and coming rule applies. This defense is 
strongest when the injury clearly occurred during the commute and the employee received no special 
instructions from the employer[8][10]. 

Affirmative Defenses - Intoxication: If the employer can prove both intoxication and causation through 
toxicology, witness testimony, and analysis of how the intoxication contributed to the injury, this defense can 
defeat the claim. The employer's burden is significant, but if met, results in complete denial[49][59]. 

Pre-Existing Condition (Apportionment): Under Labor Code Section 4663, the employer can seek to 
apportion permanent disability to pre-existing conditions, prior industrial injuries, or other non-occupational 
factors. Recent WCAB decisions have allowed apportionment to asymptomatic prior conditions, genetic 
factors, and risk factors[65][67]. 

Medical Evidence from QME: A QME opinion finding no industrial causation provides substantial evidence 
supporting denial. If the QME opines that the injury resulted from non-occupational causes, this opinion must 
be rebutted by additional medical evidence[18][34]. 

Credibility Challenges: Employers can attempt to undermine the worker's credibility by identifying 
inconsistencies in accounts, impeaching testimony with medical records, or showing behavior inconsistent 
with claimed injuries. However, as noted in Rayma Calderon, credibility attacks cannot substitute for legal 
arguments that the injury did not occur[6][6]. 

Insufficient Notice/Delayed Reporting: If the worker failed to report the injury within 30 days and the 
employer had no actual or constructive knowledge, the employer may assert that notice was not given[19][55]. 
This defense must overcome the exception that the statute may be tolled if the employer failed to provide a 
claim form or engaged in misconduct[55]. 

Post-Termination Psychiatric Injury Defense: For psychiatric injury claims filed after termination, the 
employer can argue the post-termination defense applies unless the worker proves an exception[27][30]. This 
is a powerful defense for claims not supported by pre-termination medical documentation. 

Strength Assessment: Defenses based on clear application of the coming and going rule or substantial QME 
evidence of no causation present strong chances of success. Defenses relying on apportionment to pre-existing 
conditions or credibility challenges present moderate to strong chances of success, depending on the medical 
evidence. Defenses based on technical notice violations present moderate chances of success, particularly if 
the worker ultimately reported the injury. 

Practical Implementation: Filing Claims and Pursuing AOE/COE Determinations 

Procedural Roadmap: Step-by-Step Timeline for AOE/COE Claims 
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Day 0-30: Injury Reporting Phase Under Labor Code Section 5400, the injured worker must provide written 
notice of the injury to the employer within 30 days of the injury or discovery of the occupational 
disease[19][55]. For sudden injuries, the clock starts on the date of injury. For cumulative trauma, the clock 
starts when the worker knew or should have known the condition was work-related[58]. 

The worker should provide notice in writing, describing when, where, and how the injury occurred, and 
include details about affected body parts and symptoms. Email provides a timestamped record superior to oral 
notice. 

Day 1-7: Employer's Duty to Provide Claim Form Within one working day after learning of the injury, the 
employer must provide the worker with a DWC-1 claim form and notice of potential eligibility[37][40]. If the 
employer fails to do so, the worker can request the form from the Division of Workers' Compensation or 
download it from the DWC website. 

Day 1 (After DWC-1 Filing): Automatic Medical Treatment Authorization Within one working day of the 
worker filing the DWC-1 claim form, the employer must authorize medical treatment up to $10,000, 
regardless of whether the claim will be accepted or denied[19][39][70]. The worker should use this period to 
obtain medical evaluation and begin documentation of the injury. 

Day 14: Insurer's Initial Response The insurance carrier must mail notice within 14 days stating whether 
liability is accepted, delayed, or denied[19][26]. Most carriers place the claim on delay during investigation. 

Day 1-90: Investigation Period The employer/insurer has up to 90 days from the filing of the DWC-1 form to 
accept or deny the claim[19]. During this period, they may: 

Request medical records and reports 

Schedule an independent medical examination (IME) 

Interview the worker and witnesses 

Investigate the workplace 

The worker should cooperate with reasonable requests while preserving rights to counsel. 

Day 90: Critical Presumption of Compensability Deadline If the insurer has not rejected the claim by day 90, 
the injury is presumed compensable under Labor Code Section 5402(b)[19][26]. The presumption is 
rebuttable only by evidence discovered after the 90-day period. Once the presumption takes effect, the burden 
shifts substantially toward the defendant. 

Day 90+: Claim Acceptance or Denial The insurer must either accept the claim (and begin providing benefits) 
or deny it with specific reasons[26][68]. If accepted, the worker begins receiving medical treatment, 
temporary disability if applicable, and benefits consistent with the claim acceptance. If denied, the worker 
must decide whether to pursue a reconsideration or WCAB hearing. 

Required Forms and Documentation for AOE/COE Claims 

DWC-1 Claim Form: The injured worker completes the "Employee" section, describing the injury, date, time, 
location, and how it occurred[37]. The form must be signed and dated. The worker should keep a copy and 
ensure the employer signs and dates the employer section within one working day[37][40]. 

Doctor's First Report of Injury (DWC-5): If the worker receives medical treatment, the treating physician must 
file a First Report, including a description of the injury, whether it is work-related in the physician's opinion, 
and recommended treatment[37]. 

Job Duty Description: The worker should obtain a detailed written description of job duties, including specific 
tasks, repetitive motions, tools used, physical demands, and work schedule. This document is critical for 
medical evaluators assessing causation. 

Incident Report: If the workplace has incident reporting procedures, the worker should complete or request the 
incident report documenting the injury. This creates a contemporaneous record. 

Medical Records: The worker should compile all medical records related to the injury, including: 
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Treating physician notes and reports 

Diagnostic imaging (X-rays, MRI, CT scans) 

Laboratory results 

Treatment notes 

Medication records 

Prior medical history (to establish pre-existing conditions if relevant) 

Witness Statements: Written statements from coworkers who witnessed the injury or can corroborate the 
worker's account strengthen the claim. These should be obtained promptly while memories are fresh. 

Photographs/Video: Photographs of the workplace, equipment, and the location of the injury document the 
scene. Video of the worksite showing hazardous conditions can be powerful evidence. 

Pay Stubs and Work Records: Documentation of the worker's wages establishes the basis for temporary 
disability and permanent disability calculations. Timecards or work schedules establish that the worker was on 
the job at the time of injury. 

Medical Documentation: Critical Requirements for AOE/COE 

Physician's Causation Opinion: The treating physician must provide an explicit opinion on whether the injury 
arose out of employment. The opinion should address: 

Mechanism of Injury: Detailed description of how the work exposure caused the injury; 

Work-Related Risk Factors: Specific characteristics of the job that increased the risk of injury; 

Causal Connection: Clear statement that the work was a contributing cause of the injury; 

Temporal Relationship: How the timing of work exposure relates to symptom onset; 

Exclusion of Alternatives: Whether non-occupational factors could have caused the injury; 

Reasonable Medical Probability: Explicit statement that it is "more likely than not" that work caused the 
injury. 

Poor Example: "Patient reports work-related back injury and attributes symptoms to lifting at work. Possible 
work-related." 

Better Example: "Patient is a warehouse worker performing heavy lifting multiple times daily. On [date], 
patient felt acute pain while lifting a 50-pound box. Subsequent examination reveals lumbar strain consistent 
with acute lifting injury. Given patient's job duties involving repetitive heavy lifting without proper ergonomic 
support, and the temporal relationship between the lifting incident and symptom onset, it is my medical 
opinion, more likely than not, that the back injury arose out of employment." 

AOE/COE Disputed Cases: Request for Qualified Medical Evaluator (QME) 

When AOE/COE is disputed by the insurer, either party may request a QME panel under Labor Code Section 
4060[60]. The requesting party completes a QME Form 105 (unrepresented workers) or submits an electronic 
request (represented workers). The request should clearly articulate the dispute: whether the injury arose out 
of employment and/or occurred in the course of employment. 

The Division of Workers' Compensation's Medical Unit will select three independent QMEs from the 
appropriate specialty. The party requesting the panel does not choose the evaluator; instead, they may rank 
preferences or the injured worker may directly select one of the three panel members. 

The QME will conduct a comprehensive medical-legal evaluation, including history, examination, and review 
of medical records. The QME's written report will address whether the injury arose out of employment 
(medical causation) and may defer the course of employment question to the Workers' Compensation Judge. 

Affirmative Defenses: Detailed Analysis of Employer Exceptions 
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Intoxication Defense: Statutory Language and Burden 

Statutory Basis: Labor Code Section 3600(a)(4) states that an injury is not compensable if caused by 
intoxication from alcohol or unlawful use of a controlled substance. Labor Code Section 5705(b) establishes 
that the burden of proving intoxication is on the employer[49][59]. 

Two-Part Test: The employer must prove: 

The employee was intoxicated at the time of injury; AND 

The intoxication caused (or substantially contributed to) the injury 

Proving Intoxication: Evidence of intoxication may include: 

Toxicology results (blood alcohol, drug screening) 

Witness testimony regarding the employee's appearance, speech, balance, behavior 

Police reports if law enforcement responded 

Employer observations or statements from supervisors 

Proving Causation: Proving that intoxication caused the injury is more difficult. The employer must 
demonstrate that the intoxication materially contributed to the injury. For example: 

An intoxicated employee who falls from a ladder clearly has an injury caused by intoxication 

An intoxicated employee struck by a falling object may not have an injury caused by intoxication if the object 
would have hit a sober employee 

Exceptions to the Defense: The intoxication defense cannot be invoked if: 

The employer provided or encouraged the intoxicating beverage (the employer is estopped)[49] 

The intoxication occurred in pursuit of the employer's interest[49] 

The intoxication was prescribed by a workers' compensation treating physician as part of legitimate medical 
treatment 

Current Status (2026): The intoxication defense remains viable under California law, but courts apply it 
narrowly, requiring clear proof of both intoxication and causation[49][59]. 

Horseplay Defense 

Legal Standard: If an employee is injured during horseplay that substantially departs from the scope of 
employment, the injury may not be compensable[17][17]. The departure from job duties must be substantial, 
not merely momentary or trivial. 

Factors Considered: 

Nature and extent of the deviation from normal work activities 

Employer knowledge and tolerance of the horseplay 

Whether the horseplay involved other employees 

Whether the injured worker was instigator, active participant, or bystander 

Whether the horseplay conferred any benefit to the employer 

Burden of Proof: Once the worker claims an injury, the burden shifts to the employer to prove horseplay is an 
affirmative defense[17]. The employer must provide specific evidence that the activity was horseplay and 
constituted a substantial deviation from employment. 

Employer Knowledge Matters: If the employer was aware of or tolerated horseplay among employees, the 
WCAB may find that the activity is part of the workplace culture and therefore within the course of 
employment, defeating the defense[17][17]. 
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Independent Contractor Status 

Statutory Basis: Labor Code Section 3600(a)(1) excludes independent contractors from workers' 
compensation coverage. However, the burden of proving independent contractor status is on the 
employer[9][44]. 

ABC Test Application: Under the Dynamex decision and AB 5, a worker is presumed to be an employee 
unless the employer proves all three prongs of the ABC test[45][48]: 

(A) The worker is free from the control and direction of the hiring entity in performance of the work; (B) The 
worker performs work outside the usual course of the hiring entity's business; AND (C) The worker is 
customarily engaged in an independent trade, occupation, or business of the same nature. 

All three prongs must be satisfied; failure on any single prong means the worker is an employee. 

Current Status: The ABC test applies retroactively, and recent cases have strictly construed the independent 
contractor exception, finding that most workers are employees entitled to workers' compensation 
protection[45][48]. 

Willful Misconduct Defense 

Statutory Basis: Labor Code Section 5705(c) permits employers to raise willful misconduct as an affirmative 
defense. However, the statute defines willful misconduct narrowly, and California courts rarely allow this 
defense[32]. 

Strict Standard: Willful misconduct requires that the employee intentionally perform an act (knowing of its 
dangerous nature) with knowledge that the act is likely to cause injury. Mere negligence, even gross 
negligence, does not constitute willful misconduct[32]. 

Example: An employee who deliberately ignores clear warnings not to use defective equipment, knowing the 
equipment has caused prior injuries, might constitute willful misconduct. Conversely, an employee who fails 
to wear safety equipment due to negligence does not engage in willful misconduct. 

Serious and Willful Misconduct Claim (Labor Code Section 4553): This is a separate claim by the injured 
worker (not a defense), allowing an injured worker to recover an additional 50% of workers' compensation 
benefits if the employer's serious and willful misconduct caused the injury[32]. The employer's conduct must 
be reckless, intentional, or demonstrate gross disregard for safety. Recent cases have made this claim available 
in cases where employers violate safety laws, ignore known hazards, or place profits over safety[32]. 

Resolving AOE/COE Disputes: WCAB Procedures 

Mandatory Settlement Conference (MSC) 

When an AOE/COE dispute cannot be resolved informally, the injured worker or defendant may file a 
Declaration of Readiness to Proceed (DOR) requesting a Mandatory Settlement Conference[54][57]. The 
DOR must be filed with the local Workers' Compensation Appeals Board office after an Application for 
Adjudication of Claim has been filed. 

At the MSC, both parties present their positions and medical evidence to a WCAB judge. The judge facilitates 
settlement discussions. If the parties cannot settle, the judge records the disputed issues and the case is set for 
trial. 

Trial Before Workers' Compensation Judge 

If the MSC does not result in settlement, the case proceeds to trial. At trial: 

Both parties present evidence, including witness testimony and medical reports 

The Workers' Compensation Judge hears all evidence regarding whether the injury arose out of and occurred 
in the course of employment 

The judge makes findings of fact and legal conclusions 

The judge issues a written decision (Findings and Award or Findings and Order) 
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The worker must prove AOE/COE by a preponderance of the evidence presented at trial. 

Petition for Reconsideration 

If the Workers' Compensation Judge denies the claim, the injured worker may file a Petition for 
Reconsideration with the Workers' Compensation Appeals Board[71]. The petition must include: 

Specific reasons why the judge's decision was incorrect 

Legal arguments citing applicable law and precedent 

New evidence that was not presented to the judge, or argument that the judge misapplied evidence 

The WCAB panel reviews the entire record and issues a decision granting or denying reconsideration. 

Appeal to Court of Appeal 

A final WCAB decision may be appealed to the California Court of Appeal by filing a Petition for Writ of 
Review under Labor Code Section 5950[71]. The court reviews whether the WCAB's decision is supported by 
substantial evidence and whether the WCAB properly applied the law. 

Recent Developments and Current Status (2025-2026) 

WCAB Decisions Addressing Burden of Proof (2024-2025) 

Recent WCAB decisions continue to clarify that injured workers bear the burden of proving AOE/COE by 
preponderance of the evidence, but that once the injury's workplace occurrence is established, the presumption 
of compensability operates powerfully in the worker's favor if the insurer delays denying the claim beyond 90 
days[6][26]. 

The Rayma Calderon decision (2024) emphasized that when the employer admits an injury occurred at the 
workplace, the worker has satisfied the burden of proving AOE/COE, and the employer cannot deny the claim 
based on credibility attacks on peripheral details[6][6]. 

Narrowing of "Going and Coming" Exceptions (2022-2023) 

The Hernandez Court of Appeal decision substantially narrowed the special risk and dual-purpose exceptions 
to the going and coming rule[8]. Courts now require a demonstrated relationship between the specific risk and 
employer-controlled premises or conditions, rejecting the notion that an employee's personal characteristics 
create special risks attributable to employment. 

QME Standards for Causation Opinions (2025) 

The Wies v. State of California decision instructed QMEs to apply the correct legal standard of "reasonable 
medical probability" rather than importing stricter scientific standards from academic research[34]. The 
decision requires QMEs to use clinical judgment and consider all evidence holistically, not fixate on statistical 
studies with high confidence thresholds. 

Cumulative Trauma and Occupational Disease Trends 

WCAB decisions from 2024-2025 continue to recognize cumulative trauma as valid workers' compensation 
claims when work contributes substantially to the condition[23][63]. Recent cases address: 

Hearing loss from occupational noise exposure 

Carpal tunnel syndrome and repetitive strain injuries 

Occupational asthma and respiratory conditions from chemical exposure 

Cancer claims from occupational exposure to carcinogens 

The trend favors injured workers in occupational disease cases where job exposures are clearly documented 
and medical evidence links the disease to occupational exposures. 

Conclusion 
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Proving that an injury "arises out of employment" and occurs "in the course of employment" remains the 
foundational requirement for all California workers' compensation claims. The legal standards are well-
established: employment need only be a contributing cause of the injury, not the sole or primary cause[64]. 
Injured workers bear the initial burden of proving AOE/COE by preponderance of the evidence, but the 
system provides significant procedural advantages including the presumption of compensability if the insurer 
fails to timely deny the claim. 

Key Strategic Takeaways: 

Injured workers should prioritize timely reporting (within 30 days), immediate filing of the DWC-1 claim 
form, and obtaining detailed medical documentation explicitly linking their condition to work activities. 
Medical evidence is absolutely critical; opinions framed in terms of "reasonable medical probability" and 
addressing the specific causal mechanisms connecting work to injury are far more persuasive than vague 
assertions of work-relatedness. 

For cumulative trauma and occupational disease claims, documenting the temporal relationship between work 
exposure and symptom onset, and excluding or downplaying non-occupational causes, substantially 
strengthens the claim. In psychiatric injury cases, workers must recognize the heightened "predominant cause" 
standard and ensure pre-termination medical documentation if the claim is filed after termination. 

Employers defending claims should recognize that exceptions to coverage are narrowly construed and require 
substantial, specific evidence. The "going and coming rule" is the most viable defense in commute-related 
injury cases, but courts increasingly find exceptions when the employer provided or required specific 
transportation. Intoxication and horseplay defenses require detailed factual development and burden on the 
defendant to prove causation or substantial deviation. 

Immigration Status: An injured worker's immigration status-regardless of whether the worker is a U.S. citizen, 
permanent resident, visa holder, temporary protected status holder, undocumented, or any other status-has 
absolutely no bearing on workers' compensation eligibility. All workers in California can file claims and 
receive full benefits without disclosing immigration status. 

The current legal landscape strongly favors injured workers in clear AOE/COE cases with supporting medical 
evidence. Cases involving disputed causation, affirmative defenses, or psychiatric injuries present greater 
complexity and risk, but remain winnable with proper legal representation and comprehensive factual 
development. The 90-day presumption of compensability remains a powerful procedural tool for injured 
workers whose insurers delay investigation beyond the statutory period. 
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